KANSAS MEDICAID STATE PLAN

Attachment 4.19-D

ADMINISTRATIVE PROCEDURE ACT TI-512
ruling foc appellate purposes. In re Tax Appeal of ]
B Contey, oL K. 07, S5, B P 1085 G0 e e A i o ot e

in cer-

77-508. Hearings, not
not be re-

tain circumstances. A hearing
for a decision: 4

(2) To issue or not to issue a complaint, sum-
mons or similar accusation; or

(b) to initiate or not to initiate an investiga-
tion, prosecution or other proceeding before the
state agency, another agency or a court.

History: L. 1984, ch. 313, § 8; L. 1988, ch.
356, § 3; L. 1989, ch. 283, § 1; July 1.
Research and Practice Alds:

Administrative Law and Procedure *= 446.
CJ.S. Public Administrative Law and Procedure § 116.

Law Review and Bar Journal References:
“The New Kansas Administrative Procedure and Judiclal
Review Acts,” David L. Ryan, 54 J.K.B.A. 53, 57 (1985).

77-509.

History: L. 1984, ch. 313, § 9; L. 1986, ch.
362, § 1; L. 1988, ch. 356, § 4; Repealed, L. 1989,
ch. 283, § 26; July 1.

77-510.
History: L. 1984, ch. 313, § 10; Repealed, L.
1989, ch. 283, § 26; July 1.

77-511. Time limits for p: ap-
plication for an order or a request for a hear-
ing; expiration of license, when. (a) Except to
the extent that the time limits in this subsection
are inconsistent with limits established by another
statute, a state agency shall process an application
forano:derongbhbutntuhepmvlda ahear-
fng under this act ss follows:

(1) Within 30 days after receipt of the appli-
cation, the state agency shall ackn t
thereof and inform the spplicaat of the name, of-
ficial title, mailing address and telephone number
of a state agency member or emp who may
be con the application. As soon as
practicable, the state agency shall notify the
plicant of any spparent errors or omissions. Fail-
. ure to detect such errors or omissions does not

&;m;ludethemag from raising them at a

stage of the p .

(2) When practicable, within 90 days after re-

ﬂ of 2 completed spplication, the state agency

(A) Approve or deny the application, in whole

¥ in part, on the basis of emergency or
roceedings, if those p. are available

undcrthls act for disposition of the matter; or -

(b) Except to the extent that the time limits
in this subsection are inconsistent with limits es-
tablished by another statute, a state agency shall
process a request for a hearing as follows:

(1) Within 30 days after receipt of the re-
:fest, the state agency shall acknowledge receipt

ereof and if the state agency has not previom?y

" done so, the state c‘ajency shall notify the applicant

of the name, official title, mailing address and tel-
e{Jhone number of a state agency membeér or em-
ployee who may be contacted regarding the re-
quest; and

(2) when practicable, within 90 days after re-
ceipt of the n::}uest the state agency shall com-
mence a formal or conference hearing in accor-
dance with this act unless a statute makes the
granting of a hearing discretionary with the state
agency and the state agency determines not to
conduct a hearing.

(c) A hearing commences when the state
agency or presiding officer notifies a party that a

earing conference or other stage of the hear-
ing will be conducted.

(d) X a timely and sufficient application has
been made for renewal of a license with reference
to any activity of a continuing nature, the existing
license does not expire until the state agency has
taken final action upon the application for renewal
or, if the state agency’s action is unfavorable, until
the last day for seeking judicial review of the state
agency's action or a later date fixed by the review-

court.

History: L. 1984, ch. 313, § 11; L. 1986, ch.
362, § 2 L. 1988, ch. 356, § 5; L. 1989, ch. 283,
§ 2 July 1.

Research and Practico Alds: _

Administrative Law and Procedure *= 468.

CJS. Public Administrative Law and Proosdure § 137.

Parimutuel racing; occupetional licenses; commission’s fu-
sisdiction when license expires. 81-28. "

77-512. Orders affecting licensure;
requirements. A state may not revoke,
suspend, modify, annul, wi , refuse to re-
new, or amend a license unless the state agency
first gives notice and an opportunity for a hearing
in sccordance with this act. This section does not
preclude a state sgency from (a) taking immediate
action to protect the public interest in accordance
with K.S.A. 77-536, and amendments thereto, or
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(b) sdopting rules and regulations, otherwise
within the scope of its authority, pertaining to a
‘class of licensees, including rules and regulations
affecting the existing licenses of a class of licens-
ees

" History: L. 1984, ch. 313, § 12; L. 1989, ch.
283, § 3; July 1.
Research and Practice Aids:

Licenses « 38.
C.J.S. Licenses §§ 48 to 63.

CASE ANNOTATIONS
1. Notice requirements under Kanses administrative pro-
cedure act examined in review of license revocation. Reed v.
Kansas Racing Comm'n, 253 K. 602, 611, 860 P.2d 864 (1993).

FORMAL HEARINGS

77-513. Hearings, applicable procedu-
res. When a statute provides for a hearing in ac-
cordance with this act, the hearing shall be gov-
emed by K.S.A. 77513 through 77-532, and
amendments thereto, except as otherwise pro-
vided by: :

(a) A statute other than this act; or

(b) KS.A. 77533 through 77-541, and
smendments thereto

History: L. 1984, ch. 313, § 13; L. 1986, ch.
362, § 3; L. 1988, ch. 356, § 6; L. 1989, ch. 283,
§ 4 July L.

Research and Practice Aids:

Administrative Law and Procedure *= 446.
C.J.S. Public Administrative Law and Procedure § 116.

Law Review and Bar Journal References:
“The New Kansas Administrative Procedure and Judiclal
Review Acts,” David L. Ryan, 54 J.K.B.A. 53, 57 (1985).
and Defending Actions in Kansas,”
Steve Leben, 64 ] K.BA. No. 5, 22, 23 (1995).

77-514. Presiding officer. (See Revisor's
Note] (a) The

d ted to serve
officer is subject
ve bigs, preju-

ma tioh for the disqualifi-
r receipt of notice

TN_#HMS-99-01 Approval Date

artificial person, by
tati

JUN 9 19

(¢) Ifasubstitute is required for a person y

is ed or becomes unavailable fo” any
otherh gpointed
substitu fable person

) % as if taken by the .

() A statd\agency may engdl into agreements
with another stXg agency € provide hearing of-
ficers to conduct pxceedngs under this act or for
other agency proceedfigs.

(g) Notwithstgpfind\ any quorum require-
meunts, if the agy { a professional or oc-
cupational lig€nsing agency INa body of individu-
als, the agéncy head, unless pxhibited by law,
may dgfignate one or more mdQbers of the
head to serve as presiding o¥cer and to
cpfder a final order in the proceeding.
History: L. 1984, ch. 313, § 14; L. 15,
175, § 2; July 1.
Revisor’s Note:

CAUTION: Section was amended by L. 1997, ch. 182, § 92,
effective July 1, 1998.

Research and Practice Aids:

Administrative Law and Procedure *= 474.
C.J.S. Public Administrative Law and Procedure § 140.

CASE ANNOTATIONS
1. Whether BOTA hearing fua;‘l{nmentally unfair wheredma-
jority of voting panel members did not participate in eviden-
tiary hearing exsmined. Sunflower Racing, Inc. v. Board of
Wyandotte County Comm'rs, 256 K. 426, 437, 439, 885 P.2d
1233 (1994). '

77-518. Participation and representa-
tion. (a) Any party may participate in the hearing
in person or, if the pa.rg is a corporation or other

a duly authorized represen-

(b) Whether or not participating in person,
any party may be represented at the 's own
expense by counsel or, if permitted by law, other
m[zr)esentaﬁve.

c) A state agency may require a corporation
or other artiﬁd:ig person to p'ﬁcipate by counsel.

History: L. 1984, ch. 313, § 15; L. 1986, ch.
362, § 4 July 1.

Attorney General's Opinions:

State board of tax appeals; formal hearings; participation and

represeatation of parties. 83-100.

77-516. Prehearing conference; notice.
The presiding officer ted to condust the
hearing may conduct a prehearing conference. If
the con%fenee is conducted: din

(a) The state agency may assign a presiding
officer for the p: bearis ooz'lfemxgxx;e. e[::erdsing
the same discretion as is provided by K.S.A. T7-
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77-518

514 and amendments thereto concerning the se-
lection of a presiding officer for & hearing;

{b) The presiding officer for the prehearing
conference shall set the time and place of the con-
ference and give reasonable notice to all parties
ahd to all persons who have filed written petitions
to intervene in the matter.

(c) The notice shall include:.

(1) The names and mailing addresses of all
parties and other persons to whom notice is being
given by the presiding officer;

(2) the name, official title, mailing address
and telephone number of any counsel or em-
ployee wﬁo has been designated to appear for the
state agency; - :

(3) the official file or other reference number,
the name of the proceeding and a general descrip-
tion of the subject matter;

(4) a statement of the time, place and nature
of the prehearing conference;

(5) a statement of the legal authority and ju-
risdiction under which the prehearing conference
and the hearing are to be held;

(6) the name, official title, mailing address

ad telephone number of the presiding officer for
the prehearing conference;

(7) astatement that at the prehearing confer-
ence the proceeding, without er notice, may
be converted into a conference hearing or a sum-
mary &mceedlng for disposition of the matter as
provided by this act; an

(8) astatement ;ﬁ;t a2 o >
or participate in a earing conference, hearing
or other m& adjudicgﬁve proceeding may

under this act.

(d) The notice may include any other matters
thatthe&rddingo r considers desirable to
expedite the proceedings. .

. History: L. 1084, ch. 313, § 16; L. 1988 ch.
356, § 7 July

who fails to attend

1, 1989. :

77-517. Prehearing conference; proce-
dure; prehearing order. (a) The presiding of-
ficer may conduct all or part of the prehearing
conference by telephone or other electronic
means if each tin &e conference has an

to in the entire di
e i
(b) The presiding officer shall conduct the
conference, as may be appropriate, to
with such matters as conversion of the pro-
to another type, ?loraﬁon of settlement
es, preparation of stipulations, clarifice-

JUN

TN#MS-99-0] Approval Date _

Part 1
Subpart R

tion of issues, rulings on identity and limi&ﬁon of ExhibitR-1

the number of witnesses, objections to proffers of
evidence, determination of the extent to which di-
rect evidence, rebuttal evidence, or cross-exami-
nation will be presented in written form, and the
extent to which telephone or other electronic
means will be used as a substitute for proceedings
in person, order of presentation of evidence and
cross-examination, rulings regarding issuance of
subpoenas, discovery orders and protective orders
and such other matters as will promote the orderly
and prompt conduct of the hearing. The presiding
officer shall issue a'prehea.n.ns’ order incorporat-
ing the matters determined at the prehearing con-
ference. :

(c) If a prehearing conference is not held, the
residing officer for the hearing may issue a pre-
earing order, based on the pleadings, to regulate

the conduct of the proceedings.

History: L. 1984, ch. 313, § 17; July 1, 1985.

77-518. Notice of hearing. [See Revi-
sor’s Note] (a) The state agency shall set the time
and place of the hearing and give reasonable writ-
ten notice at least 10 days prior to the hearing to
all parties and to all persons who have filed written
petitions to intervene in the matter. Service of no-
tices shall be made in accordancegyith K.S.A.
T7-531 arfi\ymendments thereto. ¢

hearing ordd atte
(c) To thé\exdent noflincludgd i

order accompan){ie it, fae ngticoNQ
(1) The namQNend mat

parties and .‘. ]

giVBn LA > (8 \

@ te § el
an one\ M oer
ployeexohas d
state ageacy;

(3) the ofRdNY1le ongth:
thename naproceeding
ﬁonOf l"\ v \le mmr;

(4) 2 \Nerkent of the time, pl¥e and nature
Ofthe l;‘.&'\ L

(5) o %Ngent of the

9 1909
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(8) astatement that a party who fails to atjfnd
. oNparticipate in a prehearing conference, hefaring
or &her stage of an adjudicative proceedjig may
be héld in default under this act.
. (d) he notice may include any otfer matters
the presi¥{ng officer considers desigfble to expe-
dite the progeedings.

{e) The s\gte agency shall cgplise notice to be
given to persom entitled to nojbe under any pro-
vision of law whd\have not bgfn given notice un-
der subsection (a)\Notice Ander this subsection
shall be given in thhmafner specified by such
provision of law or, if nN4uch manner is specified,
in a manner to be detgftNned by the agency. If a
person other than )€ ageNgy is directed to give
notice under this gfbsection\the agency shall re-
quire that the pejSon furnish piof that the notice
has been given/Notice under thiysubsection may
include all tyfes of information pNvided in sub-
sections (aythrough (d) or may con¥gt of a brief
statemeny/indicating the subject matlyy, parties,
time, p)fce and nature of the hearing, tNanner in
whichfcopies of the notice to the parties Ypay be
inspfcted and copied and name and telepone
nyfnber of the presiding officer.

History: L. 1984, ch. 313, § 18; L. 1988, ch.
356, § 8; July 1, 1989.

Revisor’s Note:

. CAUTION: Section was amended by L. 1997, ch. 182, § 93,
effective July 1, 1996.

Research and Practice Alds:

Administrative Law and Procedure *= 452 et seq.
CJ.S. Public Administrative Law and Procedure § 134.

Law Review and Bar Journal References:
*“The New Kansas Administrative Procedure and Judicial
Review Acts,” David L. Ryan, 54 ].K.B.A. 53, 59 (1885).
CASE ANNOTATIONS
1. Notice requirements under Kansas administrative pro-
oedure act examined in review of license revocation. Reed v.
Kanses Racing Comm'n, 253 K. 602, 611, 860 P.2d 864 (1993).

77-519. Pleadings, motions, objections,
briefs; service. (a) The presiding officer, at ap-
propriate stages of the proceedinfs. shall give all
parties full opportunity to file pleadings, objec-
tions and motions, including, but not limited to,
motions to dismiss and motions for summary judg-
ment.

(b) The presiding officer, at riate
stages of the [?rooeedixgxgs. may give ‘nappﬂgp full
_ opportunity to file briefs, proposed fin of fact
nnrdeoonclusions of law and proposed initial or final

orders. :

J

TN_gMs-09-01 Appmval Date UN 9 1gggffec:tivc Date 01/01/99 Supersed

(c) A party shall serve copies of any filed item
on all es, by malil or any other means pre-
scribed by state agency rule and tion.

History: L. 1984, ch. 313, § 19; L. 1986, ch.
362, § 5: L. 1995, ch. 175, § 3; July 1.

Research and Practice Alds:
Administrative Law and Procedure = 456, 457.

CJ.S. Public Administrative Law and Procedure §§ 122,
123, 136.

77-520. Default. (a) If a party fails to at-
tend or participate in a prehearing conference,
hearing or other stage of an adjudicative proceed-
ing, the presiding officer may serve upon all par-
ties written notice of a proposed default order,
including a statement of the grounds.

(b) Within seven days after service of a pro-
posed default order, the party against whom it was
issued may file a written motion requesting that
the proposed default order be vacated and stating
the grounds relied upon. During the time within
which a party may file a written motion under this
subsection, the presiding officer may adjourn the
proceedings or conduct the‘leh without the pzrgc-
ipation of the i om & proposed de-
fgult order mpﬁi having due rgga.rd for the
interests of justice and the orderly and prompt
conduct of the proceedings.

(c) The proposed default order shall become
effective after expiration of the time within which
the party may file a written motion under subsec-
tion (b) unless a written motion to vacate the or-
der is filed with the agency within such time.
Upon t of a motion to vacate a proposed
default order, the presiding officer shall either va-
cate the pro order or issue the default order
as If the presiding officer issues a de-
fault order as proposed, the order shall become
effective upon service.

(d) After a default order becomes effective,
the presiding officer shall conduct any further
proceedings necessary to complete the adjudica-
tion without the tion of the in de-
fault and shall determine all issues in the adjudi-
cation, including those affecting the defaulting
party. The presiding officer in lieu of determining
the issues affecting the defaulting party may, un-
less otherwise prohibited by law, dismiss such
party’s application for an adjudicative proceeding.

History: L. 1084, ch. 313, § 20; L. 1986, ch.
362, § 6; L. 1988, ch. 356, § 9; L. 1091, ch. 277,
§ L; April 18. i

Subpart R
Exhibit R-1

es. 91-42
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T7-521. Intervention. (a) The presiding
officer shall grant a petition for intervention if:

(1) The £etition is submitted in writing to the
presiding officer, with copies mailed to all parties
named in the presiding officer's notice of the
hearing, at least three days before the hearing;

(2) the petition states facts demonstrating that
the petitioner’s legal rights, duties, privileges, im-
munities or other legal interests may be substan-
tially affected by the proceeding or that the peti-
tioner qualifies as an intervener under any
provision of law; and _

(3) the presiding officer détermines that the
interests of justice and the orderly and prompt
conduct of the proceedings will not be impaired
by allowing the intervention.

(b) The presiding officer may grant a petition
for intervention at any time upon determining that
the intervention sought is in the interests of justice
and will not impair the orderly and prompt con-
duct of the proceedings.

(c) If a petitioner qualifies for intervention,
“e presiding officer may impose conditions upon
ae intervener’s participation in the proceedings,

either at the time that intervention is granted or
at any subsequent time. Conditions may include:

(1) "Limiting the intervener’s participation to
designated issues in which the intervener has a
particular interest demonstrated by the petition;

. (2) limiting the intervener's use of discovery,
cross-examination and other procedures 5o as to
promote the orgedy and prompt conduct of the

; an

(3) requiring two or more interveners to com-
bine their presentations of evidence and argu-
ment, cross-examination, discovery and other par-
ticipation in the proceedings. - :

(d) The presiding 6fficer, at least 24 hours be-
fore the hearing, shall issue an order granting or
denying each pending petition for intervention,

any conditions and briefly stating the
reasons for the order. The presiding officer may
modify the order at any time, stating the reasons
for the modification. The presiding officer shall
promptly give notice of an order granting, denying
or modifying intervention to the petitioner for in-
tervention and to all parties. - . )
_ History: L. 1984, ch. 313, § 21; July 1, 1985.

' and Practice Alds: -

/Administrative Lew and Procedure *= 451.

" CJ.S. Public Administrative Law and Procodure § 121,

TN #MS-99-01 - Approval Date

ng&ecﬁvebatcougugg Supersedes 2]-42
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‘1. XCC did nbuedbaeﬂ:nno?niﬂngplpellm
CC did not to
intervene in natural ges litigation. Mobil Exploration & Pro-

ducing U.S. Inc. v. Kansas Corporation Comm'n, 258 K. 796,
846, 908 P.2d 1276 (1995). .

77.522. Discovery; authorization; re-
quests; subpoenas, discovery orders and pro-
tective orders. (a) Discovery shall be permit-
ted to the extent allowed by the presiding officer
or as agreed to by the parties. Requests for dis-
covery shall be made in writing to the presiding
officer and a copy of each request for giscovexy
shall be served on the party or person against
whom discovery is sought. The presiding officer
may specify the times during ws:.ich the parties
may pursue discovery and respond to discovery
requests. The presiding officer may issue subpoe-
nas, discovery orders and protective orders in ac-
cordance with the rules of civil procedure.

(b) Subpoenas issued by the presiding officer
may be served by a person designated by the pre-
siding officer or any other person who is not a
g:xtyandisnotlessthanmyeaxsofageormay

served by certified mail, return receipt re-
quested. Service shall be at the nse of the
requesting party. Proof of service shall be shown
by affidavit. .

(c) Subpoenas and orders issued by the pre-
siding officer may be enforced pursuant to the
provisions of the act for judicial review and civil
enforcement of agency actions.

History: L. 1084, ch. 313, § 22; L. 1988, ch.
356, § 10; L. 1989, ch. 283, § 5; L. 1695, ch. 175,
4Tyl .

Research and Practice Alds: :
Administrative Law and Procedure *= 464 to 466.

CJ.S. Public Administrative Law and Procedure §§ 124,
129, 132, : :

Law Review undmdBar Journal References: Am m
" m -
Steve Lebes, 64 J K.BA. No. & 25, 23, 31, 36 (1095).

65 JX.B.A. No. 5, 22 (1996).
Attorney General’s Opinions

Mmtdﬁd;gy:g de;u'mnt of xcvc':nue; Limits on
77-523. Hearing procedure. Atahearing:
(a) The presidin shall regulate the
course of the p ings. . :
(b) To the extent necessary for full disclosure
of all relevant facts and issues, the pre offi-
cer shall afford to all parties the opportunity to

enf

ttal

respond, present evidence and t, conduct
cross-examination and submit mﬁ evidence,

Robert W. Pamnaocott, -

Part 1
Subpart R
Exhibit R-1
Page 10
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except as restricted by a limited grant of interven-

tion or by the prehemné' order.
(c) The presiding officer may, and when re-
quired by statute shall, give nonparties an oppor-

the

residing officer proposes to consider a statement
gy a nonparty, the presidinslofﬁcer shall give all
parties an opportunity to challenge or rebut it and,

on motion of any party, the presiding officer shall-

require the statement to be given under oath or
affirmation.

(d) The presidinﬁ officer may conduct all or
part of the hearing by telephone or other elec-
tronic means, if each participant in the hearing has
an opportunity to participate in the entire pro-
ceeding while it is taking place.

(e) The presiding officer shall cause the hear-
ing to be recorded at the state agency's expense.
The state agency is not required, at its expense, to
prepare a transcript, unless required to do so by
a provision of law. Any Ciarty. at the party’s ex-
pense and subject to such reasonable conditions
as the state agency may establish, may cause a per-
son other than the state agency to prepare a tran-

.- script from the state agency's record, or cause ad-

ditional recordings to be made during the hearing.

(f) The hearing is tﬁen to public observation,
except for the parts that the presiding officer
states to be closed pursuant to a provision of law
expressly authorizing closure.

History: L. 1984, ch. 313, § 23; L. 1988, ch.
356, § 11; July 1, 1989.
Rescarch and Practice Alds:

Administrative Law and Procedure * 472 et seq. )
SIS Public Administrative Law and Procedure §§ 136,

Law Review and Bar Journal References:
“The New Kansas Administrative Procedure and Judicial
Review Acts,” David L. Ryan, 54 J.K.B.A. 53, 59 (IQBS).

CASE ANNOT?TIO.I:g dly
1. Where stipulated to facts and enly questions of
lew remaining BOTA dispose of without hearing.
In re Tax of C:l:{-do lntem‘tsp(:‘s Co..258 K. 310,
318, 903 P.2d 154 (1995).
77-524. Evidence; official notice. (a) A
presiding officer need not be bound by technical

rules of evidence, but shall give the ies rea-
sonable opportunity to be heard and to present
evidence, and the presiding officer shall act rea-
sonsbly without partiality. The presiding officer
shall give effect to the rules of privilege recog-
nized by law. Evidence need not be excluded
solely because it is hearsay.

Part 1

Subpart R

(b) All testimony of parties and witnesses shall Exhibit R-1

be made under or affirmation and the pre-
siding officer shall have the power to administer
an oath or affirmation for that purpose.

(c) Statements presented by nonparties in ac-
cordance with paragraph (c) of K.S.A. 77-523 may
be received as evidence. ,

(d) Any part of the evidence may be received
in written form if doing so will expedite the hear-
ing without substantial prejudice to the interests
of any party.

(e) Documentary evidence may be received
in the form of a copy or excerpt. Upon request,
parties shall be given an opportunity to compare
the copy with the original if available.

(f) Official notice may be taken of (1) any mat-
ter that could be 'udiciaﬂy noticed in the courts
of this state, (2) the record of other proceedings
before the state agency, (3) technical or scientific
matters within the state agency’s specialized
knowledge, and (4) codes of stan?ards that have
been adopted by an agency of the United States,
of this state or of an:tgber state or by a nationally
recognized organization or association. Parties
shall be notified before or during the hearing, or
before the issuance of any initial or final order that
is based in whole or in part on matters or material
noticed, of the specific matters or material noticed
and the source thereof, including any staff mem-
oranda and data, and be aﬁ'ordeg an opportunity
to contest and rebut the matters or material so
noticed.

History: L. 1984, ch. 313, § 24; July 1, 1985.
Research and Practice Alds:

Administrative Law and Procedure ¢= 458 et soq.
1,5 Public Adminisrasive Law and Procedure §§ 124,
Law Review and Bar Journal References: :
“A Quantitative and Survey of Evidence Law in
the Kansas Courts,” Stanley D. Davis, 37 KL.R.
715, 722 (1989).

77-525. Ex parte communications; ex-
emption for certain agencies. (a) A presiding
officer serving in an adjudicative proceeding may
not communicate, directly or indirectly, regarding
any issue in tht;prooeedm' g while the pmoeedmgth i
is pen with gny party or t, with any
pegseon ohasa tirect or inm?:ntetest in the
outcome of the proceeding or with any person
who presided at a previous stage of the aYl -
ing, without notice and opportunity for all parties
to participate in the communication.

Page 11
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T7-526

(b) A member of a multimember panel of
presiding officers may communicate with other
members of the panel regarding a matter pending
before the panel, and any presiding officer may
receive aid E:‘:n staff assistants if the assistants do
not:

(1) Receive ex parte communications of a
type that the presiding officer would be prohib-
ited from receiving; or

(2) furnish, augment, diminish or modify the
evidence in the record.

(c) Unless required for the ciisdposition of ex
parte matters specifically authorized by statute, no
party to an adjudicative proceeding, and no per-
son who has a direct or indirect interest in the
outcome of the proceeding or who presided at a
previous stage o? the proceeding, may directly or
indirectly communicate in connection with any is-
sue in that proceeding, while the proceeding is

nding, with any person serving as presiding of-

cer unless notice and an opportunity are given
all parties to participate in the communication.
d) If, before serving as presiding officer in an
adjudicative proceeding, a person receives an ex
trte. communication of a type that could not
_-roperly be received while serving, the person,
promptly after starting to serve, shall disclose the
communication in the manner prescribed in sub-
section (e).

(e) A presiding officer who receives an ex
parte communication in violation of this section
shall place on the record of the pending matter all
written communications received, all written re-

to the communications and a memoran-
um stating the substance of all oral communi-
cations received, all responses made and the
identity of each person from whom the presidin
* officer received an ex parte communication an
ltﬂ am all parties trla‘at these ma:itters have
‘ on the record. Any party desiring to
mbutpthe ex parte oommunlc{ﬁon must be al-
lowed to do so, upon requesting the o[;Portunity
for rebuttal within 10 days after notice of the com-
munication.

() If necessary to eliminate the effect of an
ex parte communication received in violation of
this section, a presiding officer who receives the
communication may be di ed and the por-
tions of the record to the communica-
tion may be sealed by protective order.

(g) The state agency shall, and any party may,

ort any willful violation of this section to

priate authorities for any disciplinary procezg:

JUN
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ings provided by law. In addition, each state
agency, by rule and regulation, may provide for
ap;;mpriate sanctions, including default, for any
violations of this section.

(h) This section shall not apply to adjudicative
proceedings before:

(1) The state corporation commission. Such
proceedings shall be subject to the provisions of
K.S.A. T7-545; |

(2) the commissioner of insurance concerning
any rate, or any rule, regulation or practice per-
taining to the rates over which the commissioner
has jurisdiction or adjudicative proceedings held
pursuant to the Kansas insurance holding com-
panies act. Such proceedings shall be subject to
the provisions of K.S.A. 77-546; and

(3) the director of taxation. Such proceedings
shall be subject to the provisions of K.S.A. 77-548.

History: L. 1984, ch. 313, § 25; L. 1986, ch.
362, § 7; L. 1988, ch. 356, § 12; July 1, 1989.
Research and Practice Aids:

Administrative Law and Procedure * 473,

CJ.S. Public Administrative Law and Procedure §§ 136,

138, 139.

CASE ANNOTATIONS
1. Board of tax lacks authority to investigate prop-
erty not in dispute before it. In re Application of Park Comm'rs
for !zd Valorem Tax Exemption, 14 K.A.2d 777, 786, 789 P.2d
505 (1930).

77-526. Orders, initial and final; excep-
tion for state corporation commission. (a) If
the presiding officer is the agency head or desig-
nated in accordance with subsection (g) of K.S.A.
77-514, and amendmeats thereto, the presiding
officer shall render a final order.

- (b) If the presiding officer is neither the
agency head nor in accordance with
subsection (g) of K.S.A. 77-514, and amendments
thereto, the présiding officer shall render an initial
order, which becomes a final order unless re-
viewed in accordance with K.S.A. 77527 and
amendments thereto.

(c) A final order or initial order shall include,
separately stated, fin of fact, conclusions of
law and policy reasons for the decision if it is an
exercise of the state agency’s discretion, for all as-
pects of the order, including the remedy pre-
scribed and, if applicable, the action taken on a
petition for stay of effectiveness. Fin of fact,
if set forth in e th:: ‘iis‘:xlnore mere
repetition or paraphrase evant provision
of law, shall be accom bynoondsgnndex-
plicit statement of the underlying facts of record

-9 1999
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to support the findings. The order shall also in-
clude g statement of the available procedures and
time limits for seeking reconsideration, adminis-
trative review or other administrative relief. An
initial order shall include a statement of any cir-
cumstances under which the initial order, without
further notice, may become a final order. If the
presiding officer has been designated in accor-
dance with subsection (g) of K.S.A. 77-514, and
amendments thereto, the final order shall so state.
Any final order, for which a petition for reconsid-
eration is not a prerequisite for seeking judicial
review, and any initi
administrative review is not available, shall state
the agency officer to receive service of a petition
for judicial review on behalf of the agency.

(d) Findings of fact shall be based exclusively
upon the evidence of record in the adjudicative
proceeding and on matters officially noticed in
that proceeding. '

(e). If a substitute presiding officer ‘is ag-
pointed pursuant to K.S.A. 77-514 and amend-
ments thereto, the substitute presiding officer
shall use any existing record and may conduct any
" wrther proceedings appropriate in the interests of

stice.

(f) The presiding officer may allow the parties
a designated amount of time after conclusion of
the hearing for the submission of proposed find-
ings. ‘
g(sg) A final order or initial order pursuant to
this section shall be rendered in writing and
served within 30 days after conclusion of the hear-
ing or after submission of proposed findings in
sccordance with subsection (f) unless this period
is waived or extended with the written consent of
. all parties or for good cause shown. If extended
for good cause, such good cause shall be set forth
in writing on or before expiration of the 30 days.

(b) 'lghe presiding officer shall cause copies of
the order to be served on each party and, if the
order is an initial order, on the agency head in the
manner prescribed by K.S.A. 77-531 and amend-
meats thereto. :

(1) - Notwithstanding the other provisions of
this section, if the presiding officer in a hearing
before the state corporation commission is not the
agency head, the presiding officer shall not render
an initial order but shall make written findings and
recommendations to the commission. The com-
mission shall render and serve a final order within
60 days after conclusion of the hearing or after

sbmission of proposed findings in accordance

JUN 9 1999
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order, for which further-

with subsection (f) unless this period is waived or
extended with the written cansent of all parties or
for good cause shown. If extended for good cause,
such good cause shall be set forth in writing on or
before expiration of the 60 days.

History: L. 1984, ch. 313, § 26; L. 1988, ch.
356, § 13; L. 1095, ch. 175, § 5; July 1.
Research and Practice Aids:

Administrative Law and Procedure *= 489 et seq.

CJ.S. Public Administrative Law and Procedure §§ 147,
148.

Law Review and Bar Journal References: _
“The New Kansas Administrative Procedure and Judicial
Review Acts,” David L. Ryan, 54 J.K.B.A. 53, 60 (1985).
CASE ANNOTATIONS
1. Failure to rendér final or initial order does not deprive
agency of jurisdiction. Expert Environmeatal Control, Inc. v.
Walker, 13 X.A.2d 56, 58, 761 P.2d 320 (1888).
2. Cited in review of Kansas water authority's water transfer
order on statutory, jurisdictional and administrative procedure
. Water District No. 1 v.'Kansas Water Authority, 19
K.A.2d 236, 241, 245, 866 P.2d 1076 (1994).
3. Whether contract mvisin;:i was mandatory subject of
aining between state employees examined.
m Degt. of Adm.l:mis’t;nﬁon v. Public Enx:lpployes Relations
Bd, 257 K. 275, 280, 894 P.2d 777 (1995). )

77-527. Review of initial order; excep-
tions to reviewability, [See Revisor’s Note] (a)
The agéency head, upon its own motion may, and
upon petition by any party or when required by

law shall, review af{ Yitial order, except to the ex-
tent that: :
(1) A provision &IAw precjudes or limits state

agency review of the Ad\ial ogfler; or
(2) the sgency hes \ fletermines to review
some but not all issues, Yk no

view, (B) delefytesyts akt
lﬁalordertno 8
delegation is exprogsh
authorizes one o '-‘~
itial order, subjectih
head.
(b) A LR I
must be flgd “
on desiNE:
regulitionof AR
service gf\Ox
its own IROROING
the Q) I\2d
intentidn tOg¢
PO its SRrvich.

~ Attachment 4.19-D
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Attachment 4.19-D

T7-529

party an order stating that review will not befex-
c) The petition for review shall state itgbasis.
If %o agency head on its own motion givefnotice
, of iY intent to review an initial order, thf agency
headyshall identify the issues that it intghds to re-
view.

(d) reviewing an initial ordeyf the agency
head or\designee shall exercise allfhe decision-
making fower that the agency hefd or designee
would hake had to render a fingf order had the
agency hel or designee presidgl over the hear-
ing, except Yo the extent that thf issues subject to
review are Ifnited by a provisifn of law or by the
agency head §r designee uporfnotice to all parties.

(e) The agency head or flesignee shall afford
each party an bpportunity fo present briefs and
may afford eac) party an gpportunity to present
oral argument. ‘

(f) The agenyy head pr designee shall render
a final order dispbsing pf the proceeding or re-
mand the matter f§r fufther proceedings with in-
structions to the p&sqgh who rendered the initial
order. Upon remandiyfy a matter, the agency head
or designee may ordffr such temporary relief as is
authorized and appgfibriate.

(g A final ordfr ¥r an order remanding the
matter for furtherjorodeedings shall be rendered
in writing and segfed wihin 30 days after receipt
of briefs and orgff argunknt unless that period is
waived or extengled with the written consent of all
parties or for gfod cause sgown.

(b) A finalforder or anVprder remanding the
matter for fugfher proceedirlgs under this section
shall identifyfany differenceYbetween this order

and the initfl order and shal include, or incor-
porate by efpress reference to the initial order, all
the matterf required by subsecNon (c) of K.S.A.
T7-526, ayd amendments theretd

(1) TYe agency head shall causg copies of the
final ordPr or order remanding the Xatter for fur-
therp ‘felaobesewedon in the
-mannef prescribed by K.5.A. 77-531, \nd amend-
mentythereto.

() Unless a petition for reconsiderlion is a

preifquisite for seeking judicial review, a\inal or-

degfunder this section state the agenly offi-

cej to recetve service of a petition for judicly! re-
on behalf of the agency.

History: L. 1984, ch. 313, § 27; L. 1088, ch.
356, § 14; L. 1995, ch. 175, § 6; July 1.

TN__ #M5-99-01 Approval Date

Revisor’s Note:

Part 1
Subpart R

CAUTION: Section was amended by L. 1697, ch. 182, § 4, Exhibit R-1

effective July 1, 1998.

Research and Practice Aids:

Administrative Law and Procedure *= 513.

C.].S. Public Administrative Law and Procedure §§ 166 to
171 .
Law Review and Bar Journal References:

“Loss of Water Rights for Non-Use,” John C. Peck and Con-
stance Crittenden Owen, 43 K.L.R. 801, 804 (1995).

CASE ANNOTATIONS

1. School board's refusal to negotiate evaluation procedures
for implementing new teacher evalustion criteriz determined
2 prohibited practice under 72-5430(bX5). U.S.D. No. 314 v.
Kansas Dept. of Human Resources, 18 K.A.2d 596, 598, 856
P.2d 1343 (1993).

2. Cited in review of Kansas water authority’s water transfer
order on statutory, jurisdictional and administrative procedure
grounds. Water District No. 1 v. Kansas Water Authority, 19
K.A.2d 236, 241, 866 P.2d 1076 (1994).

3. Whether contract provision was mandatory subject of
bargaining between employer and state employees examined.
State Dept. of Administration v. Public Employees Relations
Bd,, 257 K. 275, 280, 894 P.2d 777 (1995). - ol

4. Trial court ruling that secretary arbitrarily
by disregarding presiding o ::z witness credibility deter-
mination . Tire Di Facilitators, Inc. v. State ex
rel. Harder, 22 K.A.2d 491, 492, 919 P.2d 362 (1996).

77-528. Stay. A party may submit to the
presiding officer or agency head a petition for stay
of effectiveness of an initial or final order until the
time at which a petition for judicial review would
no longer be timely, unless otherwise provided by
statute or stated in the initial or order. The
presiding officer or agency head may take action
on the petition for stay, either before or after the
effective date of the initial or final order.

History: L. 1984, ch. 313, § 28; July 1, 1985.
Research and Practice Alds:

.Administrative Law and Frocedure *= 674.
wscjs. Public Administrative Law and Procedure §§ 194,

77-528. Reco
within 15 days after
file a petition for recoR¥
head, stating the specifen
lief is requested. % Al :

a prerequisite for g%
dflmview 3

Page 14
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Attachment 4.19-D

\(b) Within 20 days after the filing of the
titihn, the agency head shall render a writte
der dknying the petition, granting the petitj/
Qg or modifying the order, or/
tidgn and setting the matter for
ings. Yhe petition may be gran
if the agency headtates, in the
i clusions of law

ercise of the stalg agency's djcretion, to justify
the order. In procdedings bgfore the Kansas cor-

ration commissiol, the fetition is deemed to

ve been denied if tig sfency head does not dis-
pose of it within 30 after the filing of the
petition. '

An order under
the parties in the gfanner pre
531 and amend)flents thereto.
" (c} ‘Any ogffer rendered upon
or any orderflenying a petition for Iconsideration
Ke agency officer to recele service of
for judicial review on belg

ageucy,
(dY/ For the purposes of this section, \a gency
eaf” shall include a presiding officer desidgated
accordance with subsection (g) of K.S.AN77-
4, and amendments thereto.
History: L. 1984, ch. 313, § 29; L. 1988, ch.
356, § 15; L. 1991, ch. 148, § 11; L. 1995, ch. 175,
§ 7; L. 1997, ch. 132, § 4; july 1
Research and Practice Alds:

Administrative Law and Procedure ¢ 480 et seq.
ls(?.:..].s., Publ:c Admixﬁsutuve Law and Pmeedu(e §6 161,

Law Review and Bar Jounal References: .
“Appellate Court Jurisdiction: An Update,” Debra S. Byrd,
58 ] K.B.A. No. 1, 21, 23 (1989). )
- “Loss of Water Rights for Non-Use,” John C. Peck and Con-
stance Crittenden Owen, 43 K.L.R. 801, 804 (1995).
and Defending Agency Actions in Kansas,”
Steve Leben, 64 J.KB.A. No. 5, 22, 25, 33 (1995).

CASE ANNOTATIONS
1. Board of tax may not allow longer time to file
petition for reconsi: In re Tax of Cessna Alr-
(Il;glfo.. 16 K.A.2d 229, 230, 231, 232, 233, 821 P.2d 328
2. Construction and applicstion of time allowed for filing
petition with KOCR. United Steelworkers of America v. Kan-
asogt;mm'nonavnmgbu. 17 K.A.2d 863, 864, 845 P.2d 89
-3. Petition for reconsideration & prerequisite for seeking fu-
dlddmlewofdedslon.ofnmimnmmmk-
sion (44-1010). United Steelworkers of America v. Kansas
Comm’n on Civil Rights, 253 K. 327, 330, 855 P.2d 905 (1993).
4. Whether soction’s procedural requirements must be
Sctly complied with to preserve party’s right to procoed ex-
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amined. Sunflower Racing, Inc. v. Board
Comm'rs, 256 K. 426, 434, 885 P.2d 1233 (1994).

5. Whether motion to recoasider order of Kansas civil serv-
fce board 1s ‘tolling limitations period for judiclal
review examined. State Bank Commissionet v. Emery, 19
K.A.2d 1063, 1064, 1068, 880 P.2d 783 (1994).

6. Unique circumstances doctrine excused party’s untimely

petition for reconsideration of workers compensation board
ruling for appellate jurisdiction purposes. In re Tax Appeal of
Sumner County, 261 K. 307, 308, 311, 930 P.24 1385 (1897).

77-530. Orders, when effective. (a) Un-
less a later date is stated in a final order or a stay
is granted, a final order is effective upon service.

(b) Unless a later date is stated in an initial
order or a stay is granted, an initial order shall
become effective and shall become the final or-
der: (1) When the initial order is served, if admin-
istrative review is unavailable; (2) when the agency
head serves an order stating, after a petition for
review has been filed, that review will not be ex-
ercised; or (3) 30 days after service if no party has
filed a petition for review by the agency head, the
agency head has not given written notice of its
intention to exercise review and review by the
agency head is not otherwise required by law.

(c) This section does not preclude a state
agency from taking immediate action to protect
the public interest in accordance with K.S.A. 77-
536 and amendments thereto.

History: . L. 1984, ch. 313, § 30; L. 1988, ch.
356, § 16; July 1, 1989.

Research and Practice Aids:
Administrative Law and Procedure *= 496 et seq.
CJJ 5. Public Administrative Law and Procedure § 150.

77-531. Service of order. Service of an or-
der or noﬁceshallb;macll&u ntl;; and
the party’s attorney of record, if any, by delivering
aoopyofdxeoxd?rornoﬁcetod:ergelsontobe
served or by mailing a copy of the order or notice
to the person at the person’s last known address.
Delivery of a copy of an order or notice means

handing the order or notice to the person or leav--

ing the order or notice at the person’s principal
place of business or residence with a person of
suitable age and discretion who works or resides
therein. Service shall be presumed if the presiding
officer, or a person directed to make service by
officer, makes a written certificate
of service. Service by mail is complete upon mail-
ing. Whenever a party has the dgitorisrequked
to do some act or take some proceedings within a
prescribed period after service of a notice or order
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